IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Paul Walsh, et dl., Case No. 3:01CV 7588
Rantiffs
V. AMENDED ORDER

Erie County Department of Job and Family Services, et d.,

Defendants

Thisisadivil rights case arisgng from the search of the home of the plaintiffs, Paul and LindaWalsh,
who bring individualy and as parents on behdf of their six children, against caseworkers Nycola Darnold
and Lana Brown and their employer, the Erie County, Ohio, Department of Job and Family Services
(ECDJFS), the Erie County Board of Commissioners (the “Board”), the City of Vermilion, Ohio (the
“City”), and three Vermilion police officers, Corpora Rick Riggs, Sergeant Jeffrey Chandler, and Chief of
Police Robert A. Kish. Plaintiffs assert federa claimsunder 42 U.S.C. § 1983 and state congtitutional and
common-law tort claims. Jurisdiction arises under 28 U.S.C. 88 1331 and 1367.

Pending are motions by al defendants for summary judgment. For the following reasons, summary
judgment shall be: 1) granted in part and denied in part with regard to the casaworkers, ECDJFS, and the
Board; 2) granted in part and denied in part with regard to Sergeant Chandler and Chief Kish; and 3)

granted in favor of Corpora Rick Riggs and the City of Vermilion.



BACKGROUND

On February 20, 2001, ECDJFS received an anonymous report of poor conditionsat the plaintiffs
resdence; namdly, tha the home was cluttered and overcrowded and the children were developmentaly
delayed and without proper medica or educationa care. ECDJFSassigned defendant socia worker Nycola
Darnald to the case. After Darnold learned of the complaint, she telephoned Matthew Work, an inspector
with the Erie County Board of Hedlth, to coordinate a vigit to the Wash residence.

ECDJFS case workers are trained to assume that any report of adverse conditions is true, and
thereon to begin an investigation. Regardless of whether the report contains specific information,
casaworkers assume that there is an imminent danger of harm to children on the premises.

Section2151.421(F)(1) of the Ohio Revised Code states:. “the public children services agency shall
investigate, within twenty-four hours, each report of known or suspected child abuse or child neglect . . .
." By telephoning Work and making an gppointment for the next day, Darnold began an investigation into
the Walsh home and the condition of the children.

Around 3:45 p.m. the next day, February 21, 2001, Darnold and codefendant caseworker Lana
Brown met Work outsde the Wa sh home. They approached the house; asthey did so, they observed two
five gdlon buckets of a drywall compound, severa boxes of clothes, and about 150 TTY devices (deaf
telephones) located on the porch. In their opinion, the presence of these items confirmed the dlegation in
the anonymous report that the home was “ cluttered.”

WhenMrs. Walsh answered the door, Darnold introduced hersalf and explained that ECDJFS had
received an anonymous complaint that the childrenwerelivingin unsafe conditions. Darnold told Mrs. Walsh

that it was part of her job to enter the home and ensure the children’s safety. According to Mrs. Wash,



Darnold stated that the caseworkers would be in trouble with their supervisors if they were not alowed
indde the home to complete the investigation.

Mrs. Wa shrefused to let the county workersinto her home. She tel ephoned her husband, who was
at work. Mrs. Walsh took a cordless telephone to the porch so Mr. Walsh could spesk with Darnold. Mr.
Walsh asked Darnold if the county workers had a search warrant.

According to Darnold, she explained to Mr. Walsh that she did not have awarrant but that she had
an anonymous report and she needed to see if the children were safe in the home within a mandated time
frame. Accordingto Mr. Wash, Darnold told him that if the plaintiffsrefused access, Darnold would declare
an emergency and forcibly remove the children from the home.

Mr. Walsh told Darnold that he was coming home. The county workers left to make other house
vigts

Around 4:30 p.m., Darnold, Brown, and Work returned to the Walsh residence. According to the
casaworkers, when Mr. Walsh arrived, he spoke to anattorney, who was affiliated with the Home School
Legd Defense Association, a nationd organization providing advice and counsd to families who, like the
plantiffs, elect to home school their children. After speaking with the lawyer, Mr. Wash told Darnold and
Brown that he was not going to let them in the house without a search warrant. Darnold then caled her
adminigrator at ECDJFS to tell him that Mr. Walshwas demanding a search warrant. Darnold then called
the Vermilion Police.

According to Mr. Walsh, when he again asked for a search warrant, Darnold inssted that she did
not need awarrant and that she could remove the children if the plaintiffs refused to cooperate. Mr. Walsh

aso clams Darnold warned Mr. Walsh that he would face citations for any conditions found in the home.



At some point, the plaintiffs agreed to dlow Darnold to observe the children on the enclosed porch.
According to Darnold, observing the children on the porch in their winter coats did not enable her to assess
whether they were developmentally delayed. Thus, she asserted that she till needed accessto the hometo
complete her investigation.*

Defendant VVermilion Police Sergeant Chandler arrived while the caseworkers were ingpecting the
children. A short while later, defendant Vermilion Police Corpord Rick Riggs arrived.

While Darnold wasinspecting the children, Sgt. Chandler told Mrs. Walsh that it was Darnold’ sjob
to ensure the children were safe and that theingpection of the home did not haveto bea®big ded” and was
“routine”

According to Mr. Wash, Sgt. Chandler told him: “If you make us go through the hasde of getting
a warrant, rest assured we will cite you for anything we find in the home.” Sgt. Chandler o dlegedly
warned that if the plaintiffs did not alow the caseworkers into the home, Mr. Walsh could be arrested for
obgtruction of officid business.

Inlight of theplaintiffs continuing refusd to permit Darnold and Brown toingpect thehome, Darnold
again called her supervisor. He advised Darnold to cal an Erie County assstant prosecutor, who, in turn,
advised Darnold to obtain a search warrant. Meanwhile, Mr. Walsh also spoke again to his attorney.

Between 5:30 and 6:00 p.m., the defendants left the Walsh residence to try to obtain a search

warrant. The parties dispute whether Mr. Walsh knew the defendants were leaving to obtain a search
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The record does not indicate on what basis Darnold could, during the course of an interview, determine
that one or more of the plaintiffs gx children was developmentaly delayed. Nor doesit indicatethe basis
for that or any other aspect of the anonymous tip.



warrant (and thus, planning to return). Mr. Walsh asserts that he did not know the defendants planned on
coming back to his home with a search warrant.

While preparing an affidavit for a search warrant at the Vermilion Police Department, Chief Kish,
gave Brown aradio, told her to return to the Wa sh resdence, and to let him know if the plaintiffs attempted
to leave. Chief Kish then contacted Judge Wakefield of the Vermilion Municipa Court to obtain an
“adminidrative’ warrant.

Driving Darnold’ s automobile, Brown returned to the Walsh resdence and parked on the road in
front of the house. She observed the children and parents entering avan; according to Mr. Walsh, thefamily
was leaving to go to afunction at their church.

Brown radioed Chief Kish to notify him that it appeared that the family was about to leave the
premises. Sheclamsthat the car wasnot blocking the plaintiffs’ driveway. Mr. Wa sh disputesthisassertion,
and tedtified that the family could not depart because Darnold’ scar wasin front of their driveway. Heclams
Brown told him: “If you want to leave, you will haveto ram mel” Brown denies having made this Satement.
She testified that she told Mr. Walsh that she was not trying to block him or prevent him from leaving. She
told Mr. Wash that the police were on their way and they were obtaining a search warrant.

The police recaived Brown's call while they were till preparing an affidavit for a search warrant.
After the cdl, Darnold, Work, Sgt. Chandler, and Chief Kish returned to the Wash home.

According to Mr. Wdsh, when Sgt. Chandler arrived, he yelled: “This has gone on long enough!
| am taking you into custody for obstruction of officid busness” Sgt. Chandler then placed Mr. Walsh

spread-eagle on Darnold's car and frisked him.



When Mr. Walsh stated that he did not want to be arrested, Chief Kish, according to Mr. Walsh,
dated, “Listen, if you just let them into the house, | am sure we can work that out.”

Mr. Walsh understood Chief Kigh's statement to mean that hewould not be arrested if he dlowed
the casaworkers to conduct an ingpection of the home. Wash clams that he was afraid that if he were
arrested, his wife would be helpless to confront the police. If she refused the search, then she would so
be arrested and the children could be removed from the plaintiffs custody. Mr. Wash clamsthat because
he had no other choice, he alowed the casaworkers into the house.

Chief Kish acknowledges that charges of obstructing officid business were probably mentioned
during his conversation with Mr. Wash. Chief Kish testified: “All | knew is| talked to him and | explained
that there's steps that could be taken and | said, ‘All we want to do is get in the house,’ and we had a
conversation. | don't remember dl the words, dl the detals.” (Kish Dep. at 55).

Darnold and Brown claim they did not hear the conversation between Chief Kish and Walsh, but
it was their understanding that Mr. Wa sh consented to their entry of the home.

Mr. Walsh, Darnold, Brown, Work, and Sgt. Chandler then entered the residence. Believing Mr.
Washwhen he said, in response to whether he had any firearms, that there were no weaponsin the home,
Sgt. Chandler remained in the living room during the county employees' inspection.

Darnold’ sinspectionencompassed cupboards, drawers, therefrigerator, and | ocked cabinets, which
Mr. Walsh opened at her request. Darnold determined that there were enough beds for the children, there
was an adequate food supply, and that knives and chemicas were stored out of the children’s reach. She

testified, however, that the house was so cluttered, they had to walk singlefile.



Work testified that some boxes and paper were stacked on top of an electric heater, somedectrical
boxes had exposed wiring, and awater heater vent pipe was too close to insulation.

Brown took photographsin the house, though Mr. Wash claims he had asked her not to.

At theend of theingpection, Darnold concluded that there were no significant hazards. Shetold Mr.
Walsh that she would send alist of suggestions for diminating the clutter. Mr. Wash was not taken into
custody. The defendants took no further action against them.

In November, 2001, the plaintiffs brought this suit, which asserts Six causes of action.

Count One, brought under 8 1983 and the Ohio Congtitution, claims that defendants deprived
plantiffs of ther rights under the United States and Ohio Congitutions to be secure in their persons and
home againgt unreasonable searches and seizures and their liberty interestsin the integrity and autonomy of
their family.

Count Two, aso brought under 8 1983, dlegesECDJFS, the Board, the City, and Chief Kishfalled
to provide proper training for the other individua defendants and to promulgate and implement policies
designed to protect the civil rights of families subject to dlegations of child abuse or neglect.

Count Three, likewise brought under § 1983, dleges that Darnold, Brown, Corpora Riggs, Sgt.
Chandler, and Chief Kish acted pursuant to officid policieswhen they: 1) conducted the warrantless search
of plantiffs home; 2) threatened to arrest Mr. Wa sh and removethe childreniif the plaintiffs did not consent
to that search; and 3) blocked the Wa sh vehicle and prevented their departure. According to the complaint,
these policies are promulgated by ECDJFS, the Board, and the City and are ddliberately indifferent to the

condtitutiond rights of families subject to alegations of child abuse or neglect.



Counts Four, Five, Six, and Seven assart date law claims of fase arrest, assault, battery, and
intentiondl infliction of emotiona distress.

Count Eight asserts afederd and state conspiracy charge.

Darnold, Brown, ECDJFS, and the Board (“County Defendants’) and Sgt. Chandler, Corporal
Riggs, Chief Kish, and the City (* City Defendants’) move this court for summary judgment on dl counts.

STANDARD OF REVIEW

Summary judgment must be entered “againgt a party who fails to make a showing sufficient to

establish the exigtence of an eement essentid to that party’s case, and on which that party will bear the

burden of proof at trid.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The moving party aways

bearsthe initid responsbility of informing the district court of the basis for its motion, and identifying those
portions of the record which demondtrate the absence of a genuine issue of materid fact. 1d. a 323. The
burden then shifts to the nonmoving party who “must set forth specific facts showing that thereisagenuine

issuefor trid.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986) (quoting FED. R. Civ. P. 56(€)).

Once the burden of production shifts, the party opposing summary judgment cannot rest on its
pleadings or merdly reassart its previous dlegations. It is insufficient “smply [to] show that there is some
metagphysica doubt asto the materid facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574,586 (1986). Rather, Rule 56(€) “ requiresthe nonmoving party to go beyond the[unverified] pleadings’
and present some type of evidentiary materid in support of its postion. Celotex, 477 U.S. at 324.

| ndeciding themotion for summary judgment, the evidence of thenon-moving party will be accepted
astrue, dl doubts will be resolved againg the moving party, dl evidence will be congtrued in the light most

favorable to the non-moving party, and al reasonable inferences will be drawn in the non-moving party’s



favor. Eastman Kodak Co. v. Technical Servs., Inc.,, 504 U.S. 451, 456 (1992). Summary judgment shall

be rendered only if the pleadings, depositions, answers to interrogatories, and admissons on file, together
withthe afidavits, if any, show there is no genuineissue asto any materid fact and that the moving party is
entitled to judgment as a matter of law. FeD. R. Civ. P. 56(c).
DISCUSSION
§ 1983 Claims
Section 1983 provides:.
Every person who, under color of any statute, ordinance, regulation, custom or usage, of
any State or Territory, . . . subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Condtitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper proceeding for redress.

Theindividud defendants, intheir capacity as ECDJFS caseworkers and police officers of the City
of Vermilion, acted under color of ate law. Therefore, the question is whether thelr actions violated the
plaintiffs s Fourth and Fourteenth Amendment rights.

A. Fourth Amendment Claims

The Fourth Amendment providesthat “the right of the peopleto be securein their persons, houses,
papers, and effects, againgt unreasonable searchesand sel zures, shdl not beviolated” and that “no Warrants
shdl issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or thingsto be seized.”

The Supreme Court has rejected the proposition that the Fourth Amendment offers no protection

agang government entry into ahome unless the entry isto conduct a*“ search” for or “seizure’ of the fruits

or insrumentaities of crime. In Camarav. Municipa Court, 387 U.S. 523, 526 (1967), the Court found




that an adminigtrative ingpection for possble violations of acity’ shousing code wasa* sgnificant intruson[]
upon the interests protected by the Fourth Amendment.” The Court explained:

It issurely anomaous to say thet theindividud and hisprivate property arefully protected
by the Fourth Amendment only when the individua is suspected of crimina behavior. For
instance, even the mog law-abiding citizen has a very tangible interest in limiting the
circumstances under which the sanctity of hishomemay bebroken by officid authority, for
the possihility of crimina entry under the guise of officid sanction is a serious threet to
persond and family security.

Id. at 530-31; see ds0 Michiganv. Taylor, 436 U.S. 499, 506 (1978) (“Searches for administrative
purposes, like searches for evidence of crime, are encompassed by the Fourth Amendment.”).

The County defendants principd argument in oppaodition to plaintiffs 8§ 1983 clamsis that the
Fourth Amendment was not applicable to the activities of their socid worker employees. In light of the

Supreme Court’ sdecison Wyman, Comm'r of New Y ork Dep't of Socid Servs. v. James, 400 U.S. 309

(1971), the County defendants argue, entries into private home by child welfare workers involve neither
searches nor saizures under the Fourth Amendment, and thus can be conducted without either awarrant or
probable cause to believe that achild isa risk of imminent harm.

The defendants misread Wyman

Atissuein that case was aregulation promulgated by the State of New Y ork as part of its program
of providing aid to dependent children (payments to families who qudified for welfare). The regulation
required socid workers to make an initid home visit and subsequent periodic vigts for public financid ad
to begin, and theresfter to continue. The Supreme Court concluded that, in view of the underlying benefits
extended to the familiesrecelving welfare, a casaworker’ sentry was not a* search by the New Y ork socid

service agency in the Fourth Amendment meaning of theterm.” Id. at 317.

10



Inreaching this conclusion, the Court consdered: the public interest ininsuring thet state tax monies
are spent onther proper objects and encouraging welfare recipientsto return to self-sufficiency; the limited
scope of the entry and its consensud nature; the fact that the reci pients were entitled to advance notice; and
the fact that al welfare reci pients were subjected to the entries, which thus were not based on individuaized
suspicion of wrongdoing. 1d. at 318- 23. The Court aso pointed out that there was no suggestion that the
casaworker’ svidt had “ asits purpose the obtaining of information as to crimind activity”, id. at 321, and
“is not a crimind investigation, does not equate with a crimind investigation, and . . ., isnot in ad of any
crimina proceeding.” Id. at 323.

Inlight of these considerations, the Court concluded:

[T]he vidgtation is not forced or compelled, and [] the beneficiary’ s denid of permissonis
not acrimind act. If consent to the vistationiswithheld, no vistation takes place. Thead
then never begins or merely ceases, asthe case may be. Thereisno entry of the home and
thereisno search.

Id. at 317-18.

The circumstances of the recipients of statead in Wyman differ sgnificantly and subgtantialy from
those of the plaintiffs in this case. In Wyman the persons objecting to an intruson into their homes had
affirmatively sought a benefit to which they were nat, &b initio, entitled: financid support for their children.
The gtate can lawfully condition the receipt of such benefits on various conditions, including comprehensive
disclosure of the gpplicant’ s financia status. In addition, the Sate can lawfully take steps, such as periodic

ingpections of recipients homes, to ensurethat fraud isnot occurring, and that the recipientsremain entitled

to continued benefits. Under Wyman, diminished privacy can be deemed aquid pro quo for receiving Sate

11



wefare payments. The Court emphasized that the entry in Wyman, in contrast to the entry in Camara, was
not forced or compelled; ingtead, it was accepted dong with the state’ s financid support. Id. at 317.

Here, in contragt, the plaintiffs were not seeking anything from or asking anything of thestate. They
did not want the state to interfere with them or their family or to disturb them or their children. They wanted
nothing from the state except to be able to enjoy their fundamentd right to be left done.

Moreover, the refusd to dlow the home ingpection in Wyman would result Smply in termination of
benefits. In this case, the plaintiffswerethreatened with arrest (indeed, ajury could find that Mr. Walsh had
been arrested, dbeit briefly) and remova of ther children. These are far more drastic consegquences than
amere loss of sate welfare monies.

Theingpectioninthiscase, unlikethat involved in Wyman, had, as well, the overtonesof acrimind,
or a least quas-crimind investigation. It was made clear to Mr. Wadsh that if he continued to ress the
demands for entry, and such entry were to occur anyway, he could expect to be cited for any “violaions’
that might be observed. Though not mentioned by the defendantsduring their effortsto persuadethe plantiffs
to let them into their home, there was a so the progpect of possible prosecution for contributing to the abuse

or neglect of achild under the broadly worded provisions of O.R.C. §8 2919.22(A), (B)(1).2

20.R.C. §2919.22 provides:

(A) No person, who is the parent, guardian, custodian, person having custody or control, or person
inloco parentis of achild under eighteen years of age or amentdly or physicaly handicapped child
under twenty-one years of age, shall create a substantia risk to the hedlth or safety of the child, by
violating a duty of care, protection, or support . . . .

(B) No person shdl do any of the following to a child under eighteen years of age or a mentaly or
physically handicapped child under twenty-one years of age:

12



The confines of Wyman are narrow. Reyesv. Edmunds, 472 F. Supp. 1218, 1224 (D. Minn. 1979)

(“The mgority opinionin Wymanv. Jamesis not without conceptua problems, and, inview of thevigorous,

persuasive three-judge dissenting opinions, the holding must be restricted to the boundariesimposed by the
facts to avoid glaring inconsstency with prior search and seizure cases.”). To suggest that the Fourth
Amendment plays no rolein the circumstances presented in this caseisto extend Wyman far beyond those
narrow confines. To accept the defendants claims about the reach of Wyman would give the Sate
unfettered and absol ute authority to enter private homes and disrupt the tranquility of family life on nothing
more than an anonymous rumor that something might be amiss.

Despitethe defendants exaggerated view of their powers, the Fourth Amendment gppliesto them,
as it does to dl other officers and agents of the State whose requests to enter, however benign or well-
intentioned, are met by aclosed door. Thereis, the defendants understanding and assertionsto the contrary
notwithgtanding, no socia worker exception to the trictures of the Fourth Amendment. Seeeg., Roskav.

Peterson, 304 F.3d 982, 989 (10th Cir. 2002) (warrantless no-knock entry violated Fourth Amendment

absent exigency of imminent danger to child' swelfare); Caabrettav. Floyd, 189 F.3d 808, 816 (9th Cir.

1999) (“[Wyman| does not hold that the socia worker may enter the home despite the absence of consent

or exigency.”); Lenz v. Winburn, 51 F.3d 1540, 1547 (11th Cir. 1995) (even though social worker’s

intrusion was motivated by concern for child’ swelfare, “and not as part of any investigation, the search fdls
within the ambit of the Fourth Amendment.”); Franksv. Smith, 717 F.2d 183, 186 (5th Cir. 1983) (“A

section 1983 action can also lie againgt others, such as socid workers, where actions by them were taken

(1) Abusethechild; . . ..
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intheir officid capacity as date employees”); U.S. v. Sdome, 1994 WL 542098, *2 (D. Kan.) (“There
isno specific‘ children'swelfare’ exception to the Fourth Amendment'swarrant requirement.”); Katzv. New

Hampshire Div. of Children and Y outh Services, 1994 WL 255230, *8 (D. N.H.); State v. Boggess, 340

N.W.2d 516, 521 n. 9 (Wis. 1983); State in Interest of A.R., 937 P.2d 1037, 1040 (Utah App. 1997)

(“the Fourth Amendment's prohibition on unreasonable searches and seizures applies whenever an
investigator, beit apolice officer, aDCFS employee, or any other agent of the state, respondsto an aleged
instance of child abuse, neglect, or dependency.”); In reDianeP., 494 N.Y.S.2d 881, 883-85 (App. Div.

1985); Inre Raobert P., 132 Cal. Rptr. 5, 11-12 (Cal. App. 1976); New Jersey Div. of Youth & Family

Servs. v. BW. & V.W., 398 A.2d 611, 613 (N.J. Juv. & Dom. Rel. Ct.1978).3

Paintiffs advance four theories on which a Fourth Amendment violation might be found. They are
entitled to proceed on each of their clams.
1. Warrantless Search of the Home/ Unlawful Entry
A centrd tenet of the Fourth Amendment is the requirement that searches occur only pursuant to
warrantsissued by aneutral and detached magistrate. Warrantless searches are per se unreasonable under

the Fourth Amendment, except in afew carefully delineated ingtances.Katzv. United States, 389 U.S. 347,

357 (1967). Thisis so, because

3

If defendants claim that the Fourth Amendment does not apply to their entries and inspections of
private homeswere well-founded, they would a so be entitled to remove children without regard to the
Fourth Amendment. Just as, however, the Fourth Amendment restricts entries and ingpections into
private homes, it gpplies dso to the removd of children by socid workers. See, eq., Brokaw V.
Mercer County, 235 F.3d 1000, 1009 (7th Cir. 2000); Wallisv. Spencer, 202 F.3d 1126, 1137 n.
8 (9th Cir.2000); Tenenbaum v. Williams, 193 F.3d 581, 601-06 (2d Cir.1999); J.B. v. Washington
County, 127 F.3d 919, 928-31 (10th Cir.1997).
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[a]n essentid purpose of awarrant requirement is to protect privacy interests by assuring ditizens
subject to search or seizurethat such intrusions are not the random or arbitrary acts of government
agents. A warrant assures the citizen that the intrusion is authorized by law, and that it is narrowly
limited in its objectives and scope. A warrant aso provides the detached scrutiny of a neutral
magistrate, and thus ensures an objective determination whether anintrusonisjudtified inany given
case.

Skinner v. Railway Labor Executives Assn, 489 U.S. 602, 621-22 (1989).

Having not complied with the warrant requirement, the defendants must show that an exception to

the warrant requirement authorized their entry into plaintiffs home. See United States v. Rohrig, 98 F.3d

1506, 1514-1515 (6th Cir. 1996) (“In the absence of a warrant authorizing the officers entry into
Defendant’ s home, the Government must overcome the presumption that this entry was unreasonable.”).
A reasonable jury could find that the defendants could not meet that burden.
a. Consent
A person can waive his or her Fourth Amendment right to be free of awarrantless search by

providing voluntary consent. In United States v. Van Shutters, 163 F.3d 331, 335 (6th Cir. 1999), the

Sixth Circuit explained:

It is well-established that a warrantless search by law enforcement officids will be uphdd if a
detainee has voluntarily consented to the search. The government has the burden of demondirating
that consent was ‘freely and voluntarily given,” and was not the result of coercion, duress, or
submission to a clam of authority. The proper andyss for determining the voluntariness of a
detaineg’ s consent is to consider the *totality of the circumstances of the aleged consent.

Voluntary consent requires

the absence of any overt act or threat of force againg the defendant; the absence of any
promises to the defendant or any indication of “more subtle forms of coercion that might
flaw his judgement”; . . . [and] the absence of any indication that the defendant was a
“newcomer to the law, mentally deficient, or unable in the face of custodid arrest to
exercise afreechoicg ... "

15



United States v. Crowder, 62 F.3d 782, 787 (6th Cir. 1995) (citations omitted).

Darnold and Brown argue that they understood that Mr. Walsh had given consent to the search of
plantiffs home. Under thetotdity of circumstancesin this case, however, areasonablejury could find that
any putative consent given by Mr. Wal sh was coerced by referencesto remova of thechildrenif opposition
continued; detention of the family; frisk of the father; the number, office, and power of the county officids
and city officers present; and the apparent (or, at least threatened) arrest of Mr. Walsh for obstruction of
officid busness

Werethejury tofind that someor dl of these circumstances madethe putative consent involuntary,
such consent could not have lawfully opened the door to the socid workers and police officer. In view of
the assertions by Darnold that the she could and would declare an emergency and removethe children, and
Brown's dleged blocking of the plaintiffs driveway, there was, moreover, no rationa basisfor any belief
on the socia workers' part that Mr. Wash had given voluntary consent. Their conduct was, ajury could
find, as coercive in its effects as the statements and actions of the police defendants.

b. Exigent Circumstances

Exigent circumstances may dso judtify a warrantless entry into a home. The Sixth Circuit has
characterized the Stuations in which warrantless entries are judtified as lying within one of four generd
categories: 1) hot pursuit of afleeing felon; 2) imminent destruction of evidence; 3) the need to prevent a

suspect’ s escape; and 4) arisk of danger to the police or others. United States v. Rohrig, 98 F.3d 1506,

1515 (6th Cir. 1996); United States v. Johnson, 22 F.3d 674, 680 (6th Cir. 1994).

The Supreme Court has most frequently cited the“risk of danger” exigency for warrantlessentries

incaseswherethe government is acting in something other than atraditiona |aw enforcement capacity. For
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instance, in Michigan v. Tyler, 436 U.S. 499, 509 (1978), the Court recognized that a“burning building

clearly presentsan exigency of sufficient proportionsto render awarrantlessentry ‘reasonable’” Smilarly,

in Camara, the Court noted:

[N]othing we say today is intended to foreclose prompt inspections, even without a
warrant, that thelaw hastraditionaly upheld in emergency Stuations. See North American
Cold Storage Co. v. City of Chicago, 211 U.S. 306 [(1908)] (seizure of unwholesome
food); Jacobsen v. Commonwedlth of Massachusetts, 197 U.S. 11[(1905)] (compulsory
smallpox vaccinaion); Compagnie Francaise de Navigation a Vepeur v. LouiSana State
Bd. of Hedlth, 186 U.S. 380 [(1902)] (health quarantine); Kropling v. Truax, 119 Ohio
St. 610 [(1929)] (summary destruction of tubercular cattle). On the other hand, inthe case
of mogt routine area ingpections, there is no compelling urgency to inspect & a particular
time or on a particular day. Moreover, most citizens dlow ingpections of their property
without a warrant. Thus, as a practica matter and in light of the Fourth Amendment’s
requirement that a warrant specify the property to be searched, it seems likely that
warrants should only be sought after entry is refused unless there has been a citizen
complaint or thereis other satisfactory reason for securing immediate entry.

387 U.S. at 539 (emphasis supplied).

Defendants argue their entry into the home, even absent voluntary consent, was reasonable under
the circumstances. They point to: the anonymous complaint about clutter, poor hedth care, overcrowding,
and thechildrens dleged developmentd disabilities; thealeged clutter onthefront porch; and the plaintiffs
attempt to leave. These circumstances, the defendants argue, created an “emergency Stuation” that led
Darnold and Brown reasonably to believethe Wa sh children werein danger of imminent harm. Thus, thelr
ingpection, they contend, was reasonable under the circumstances.

The circumstances defendants rely on, however, do not provide a showing of imminent or likely
harmsufficient to judtify warrantless entry under the exigent circumstances exception. Ontherecord before
the court, the anonymous tip smply did not provide reason to believe that the children were at such risk

of harm or injury that immedi ate action was necessary. The complaint gavenoindication of thecaler’ sbass
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for the dlegation -- it might equaly have been based on persond observation, neighborhood rumor,
mdidous gossp, or persond animosty. The report’s anonymity left it, moreover, without any basis for
assessing the cdler’ s veracity.

Observation of the “clutter” onthe front porch did not remedy these deficiencies. At mogt, it may
have suggested that someone in the chain of communication (the length of which was unknown) may, on
some ungpecified, and possibly remote occasion, have seen what he or she considered to be inadequate
housekeeping. Who might have made that observation and formed that conclusion, and when and under
what circumstances he or she did so were, and remain, utterly unknown.

More importantly, thereis nothing inherently unusua or dangerous about cluttered premises, much
lessanything about such vaguely described conditionsthat could manifest imminent, or even possibledanger
or harm to young children. If household “clutter” justifies warrantless entry and threets of remova of
children and arrest or citation of their parents, few families are secure and few homes are safe from
unwel come and unjustified intrusion by state officids and officers®

Asthe Sixth Circuit concluded in Rohrig, “the casesfinding exigent circumgtances uniformly citethe
need for prompt action by government personnel, and conclude that delay to secure a warrant would be
unacceptable under the circumstances.” 98 F.3d at 1517. Defendants have not provided any evidencethat
the delay resulting from the time needed to obtain a search warrant would have placed any of the children

at any risk of any harm whatsoever. They have failed to show that any exigency that justified warrantless

4

Indeed, the trauma of uninvited intruders and the disruption they cause may well be more harmful to
the wdfare of afamily’s children than any amount of clutter, disarray, or disorder. At least that is, in
effect, what plaintiffs dlege in their daim for intentiond infliction of emotiond distress.
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entry was necessary to protect the welfare of the plaintiffs children. In this case arationd jury could find
that “no evidence indicates that [plaintiffs children werg] in immediate threet of deeth or severe physca
harm--indeed, the evidence pointsto the opposite concluson” and alack of “ sufficient exigent circumstances

torelievethe state actors here of the burden of obtaining awarrant.” Roskav. Peterson, 304 F.3d 982, 990

(10th Cir. 2002).
C. Special Needs
Inthe criminal context, the reasonableness of agovernmenta search requiresashowing of probable
cause. See, eq., Skinner, 489 U.S. a 619. The probable cause standard, however, “is peculiarly related
to crimind investigations’ and may be unsuited to determining the reasonableness of searches where the
“Government seeks to prevent the development of hazardous conditions” Treasury Employees v. Von
Raab, 489 U.S. 565, 667-68 (1989) (interna quotation marks and citations omitted).

Asthe Supreme Court stated in Board of Educetion v. Earls, u.S. , 122 S. Ct. 2559,

2564 (2002):

In limited circumstances, the Government’s need to discover such latent or hidden
conditions, or to prevent their development, issufficiently compelling to judtify theintruson
on privacy entailed by conducting such searches without any measure of individudized
suspicion.” Von Raab, 489 U.S. a 668. Therefore, in the context of safety and
adminigraive regulations, a search unsupported by probable cause may be reasonable
“when ‘ specid needs, beyond the norma need for law enforcement, makethe warrant and
probable-cause requirement impracticable’” Griffin v. Wisconsin, 483 U.S. 868, 873
(1987).

See dso Ferguson v. City of Charleston, 532 U.S. 67, 79 (2001) (stating that public officids can judtify

warrantless searches with reference to a specid need “divorced from the State’ s generd interest in law

enforcement”).

19



Where an intruson serves specid needs, a court must “employ[] abdancing test that weigh[s the
intruson on the individud’s interest in privacy againgt the ‘special needs that support[] the program.”).

Ferguson, 532 U.S. at 78; seeaso VonRaab, 489 U.S. at 665 (court is“to balance theindividud's privacy

expectations againg the Government's interests to determine whether it isimpractica to require awarrant
or some leve of individudized suspicion in the particular context.”).

Defendants urge this court to apply the“ specid needs’ baancing test to conclude that the plaintiffs
privecy interest in their home was minima compared to the county’s compelling interest in securing entry
over ther objection to determine whether the anonymous report had any vdidity.

A privacy interest in the homeis not minima or de minimus. The Supreme Court haslong held that

citizens have an especidly strong expectation of privacy in their homes. See, eq.; United States v. United

States Didrict Court, 407 U.S. 297, 312 (1972) (“[Plhyscd entry into the home is the chief evil against

whichthe. . . Fourth Amendment isdirected.”); Miller v. United States, 357 U.S. 301, 307 (1958) (“ Such

action invades the precious interest in privacy summed up in the ancient adage that a man’s house is his
castle”).
I n addition, the Supreme Court has recognized the inherent sanctity of the family and its entitlement

to condtitutional protection. See, e.q., Stanley v. lllinais, 405 U.S. 645, 651 (1972) (citationsomitted) (“The

integrity of the family unit has found protection in the Due Process Clause of the Fourteenth Amendment .
. . the Equa Protection Clause of the Fourteenth Amendment . . . and the Ninth Amendment”). The
Condtitution’s protection is not lost smply if parenting standards are not what some might view asided or

evendesrable. See, eq., Santoskyv. Kramer, 455 U.S. 745, 753 (1982) (“ Thefundamenta liberty interest
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of naturd parentsin the care, custody, and management of their child does not evaporate smply because
they have not been modd parents. . . .").

Agang these fundamentd rights, the defendants contend that Ohio's statutory framework for
learning about and investigating alegations of child abuse and neglect supersede their obligations under the
Fourth Amendment. They point principaly to 8§ 2151.421 of the Ohio Revised Code as authority for their
warrantless entry into and search of the plaintiffs home.

That Satute imposes aduty on county agenciesto investigate areport of known or suspected child
abuse within twenty-four hours of receiving the report.

Defendants, however, cannot read this Satute as dlowing a warrantless search under the
circumstances in this case. Defendants could have followed the confines of the statute and investigated the
report by following proper Fourth Amendment procedure.

Furthermore, Darnold admits that by making an appointment with the hedth inspector, she
commenced an investigation — thus fulfilling her satutory duty

Totheextent that 8 2151.421(F)(1) and other provisionsof theOhio Administrative Code provided
by the defendants might be viewed as leaving no role for the Fourth Amendment, defendants argument
cannot be sustained. State statutes and regulations cannot displace the protections of the United States
Congitution. If that is defendants premisg, it isentirely erroneous, even when the Sate actsto protect the

wefare of children. Cf, Lorillard Tobacco Co. v. Rellly, 533 U.S. 525 (2001) (restrictions on tobacco

advertisng within 1,000 foot radius of a school impermissibly contravened the Firs Amendment).
There can be no doubt that the state can and should protect the welfare of children who are at risk

from acts of abuse and neglect. There likewise can be no doubt that occasions arise cdling for immediate
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response, even without prior judicial approva. But those instances are the exception. Otherwise child
welfare workers would have a free pass into any home in which they have an anonymous report of poor
housekeeping, overcrowding, and insufficient medica care and, thus, a perception that children may be a
some risk.

Thisis not to say that the defendants could have done nothing in response to the phone cdll. They
could, asthey did, contact the plaintiffs to request their help in resolving any questions they may have had
asaresult of the phone cdl. But oncethe plaintiffs declined to be responsive, the defendants were obligated
by the Condtitution to depart, and to leave the plaintiffs adone and in peace until such time as more
information was learned from other, and more trustworthy sources. If, a that point, the plaintiffsrefused to
cooperate, defendants had severd options, including filing of an abuse or neglect complaint and seeking an
emergency removal order pursuant to OHIO R. Juv. PRoC. 13. Having dected to forego those options, the
defendants, areasonablejury could find, violated the Fourth Amendment when they went into the plaintiffs
home without either awarrant or sufficient judtification to conduct a warrantless entry.

2. Excessive Search

Fantiffsa so alegethescopeandintrusivenessof defendants search exceeded restrictionsimposed
by the Fourth Amendment. For a search to be reasonable, and thus lawful under the Fourth Amendment,
it must be* reasonably related in scopeto the circumstanceswhich justified theinterferenceinthefirst place.”

New Jersey v. T.L.O., 469 U.S. 325, 341 (1988).

In addition to observing whatever could be seen in plain view, the defendants had Mr. Wash open
cupboards, drawers, the refrigerator, and locked cabinets. The defendants have not met their burden of

showing that he did so voluntarily. A rationd jury could, in any event, find that he did so as aresult of the
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same coercive pressures that would support afinding that his consent to the entry into the family home was
involuntary.

Absent valid consent, a search of cupboards, drawers, the refrigerator, and locked cabinets was,
arationd jury could find, excessive, and exceeded any legitimate protective purpose that might have been
pursued on the basis of the anonymous phone call. Nothing in that cal indicated that the children were
endangered by something, such as drugs or firearms, that might have been concedled in those areas. There
was, accordingly, no basisto look there, and thereby intengfy the intruson into the plaintiffs privacy.

Even if the entry could be sustained on the basis of exigent circumstances, the scope of the ensuing
searchwas, in Fourth Amendment terms, agenerd search, conducted at the whim and controlled solely by
the discretion of the defendants. Thisis precisaly the kind of generd search, an “exploratory rummaging in

aperson'sbeongings” Coolidge v. New Hampshire, 403 U.S. 443, 467, (1971), that “the Framers of the

Fourth Amendment most strongly opposed.” Vernonia School Digt. 47Jv. Acton, 515 U.S. 646, (1995)

(cting W. Cuddihy, The Fourth Amendment: Origins and Origind Meaning (1990) (Ph.D. Dissertation at
Claremont Graduate School)) (O’ Connor, J., dissenting).
Therefore, defendants motion for summary judgment as to plaintiffs excessve search clam is
denied.
3. Unlawful Detention
Fantiffs dso dlege that, by blocking their vehicle, defendants prohibited their departure and
unlawfully detained their freedom of movement in violation of the Fourth Amendment.

The Supreme Court held in United States v. Mendenhall, 446 U.S. 544, 554 (1980):
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[A] person has been “saized” within the meaning of the Fourth Amendment only if, in view

of dl the circumstances surrounding the incident, a reasonabl e person would have believed

that he was not free to leave. Examplesof circumstancesthat might indicate aseizure, even

where the person did not attempt to leave, would be the threatening presence of severd

officers, the display of awegpon by an officer, some physcd touching of the person of the

citizen, or the use of language or tone of voice indicating that compliance with the officer's

request might be compelled.

The Court dso stated that a“person is seized only when, by means of physical force or ashow of
authority, his freedom of movement isrestrained.” 1d. at 553.

Faintiffs alege that Darnold' s vehicle blocking their driveway, combined with Brown's statement
that the police were coming with asearch warrant, caused them reasonably to gpprehend that their freedom
of movement was curtailed. A reasonable jury could agree with this contention, and find that the plaintiffs
had been detained.

A reasonable jury could dso conclude that there was no sufficient basis for detaining the plaintiffs,
because the detention was based on an entirdly speculative suspicion, rather than articulable facts, that the
plantiffs intended to flee. Even if the plaintiffs had desred to get away from the socid workers and police
officersand their demandsthat they be alowed to go into their home without awarrant, the defendants had
no legitimate basisfor detaining them. Theinformation onwhich the defendantswere acting - the anonymous
phone cal —did not provide areasonable basisfor concluding that the children werein any imminent danger.
Absent such basis, the defendants could not lawfully control the plaintiffs freedom of movement. A socid
worker cannot place a family under house arrest smply on the basis of an anonymous report of bad
parenting and her observation of “clutter” on afront porch.

Defendants mation for summary judgment asto plaintiffs unlawful detention daimis denied.

4. Arrest, Unlawful Detention, and Frisk of Mr. Walsh
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Fantiffs also alege that the arrest (or, were ajury to find that he had not been arrested, the

detention) and frisk of Mr. Walsh without awarrant violated his Fourth Amendment rights.
a. Arrest

Mr. Wdsh clamsthat Sergeant Chandler stated: “1 am taking you into custody for obstruction of
offidd busness.” Thereafter, Sergeant Chandler placed Mr. Walsh againgt defendant Darnold’ sautomobile
and gave him a*“pat-down” or frisk. Brown testified: “ The officer had said something to the effect of hewas
being arrested, or whichever terminology heused.” (Brown Dep. at 37). Brown d so testified that Chandler
“darted to Mirandize him.” (Id. at 38). Darnold testified: “When | arrived . . . . Mr. Walsh was spread on
my vehicle with an officer patting him down. And | remember overhearing the officer reading the rights”
(Darnold Dep. at 108). Thisevidence, if credited despite Sgt. Chandler’ scontention that he had not arrested
Mr. Wash, would support arationd jury’sfinding that Sgt. Chandler had arrested Mr. Walsh.

The arrest of aperson is*quintessentidly asaizure’ under the Fourth Amendment. Paytonv. New
York, 445 U.S. 573, 585 (1980). For awarrantless arrest to be lawful, the officer must have probable
cause to believe that the arrestee has committed or is committing a crime. See, eg.,

Crissv. City of Kent, 867 F.2d 259, 262 (6th Cir. 1988).

Werethejury to find that Sgt. Chandler had arrested Mr. Walsh, it could also find that he did not
have probable cause to do so for the crime of obstruction of justice.

Ohio Rev. Code § 2921.31, entitled “Obgtructing officia business,” provides.

(A) No person, without privilege to do so and with purpose to prevent, obstruct, or delay

the performance by apublic officid of any authorized act within the public officid's officid

capacity, shal do any act that hampers or impedes a public officid in the performance of
the public officid's lawful duties.
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The statute requires some“ act that hampersor impedes’ apolice officer. Doing nothing in response

to an officer’s command is not an “act” under 8§ 2921.31. Columbusv. Michd, 55 Ohio App.2d 46, 47

(Ohio App. 1978) (refusd to open gpartment door not an “act”). In addition, the officer must be in the
performance of an* authorized act.” That requirement cannot be met wherethe officer’ sact isnot authorized

by law. See State v. Gillenwater, 1998 WL 150354, *5 (Ohio App.) (“wedo not bdievethat thelegidature

intended the obstructing officia business gtatute, R.C. 2921.31, to punish individuas who decide not to
submit to a Terry stop and frisk.”).

In this case ajury could, moreover, find that there was no lawful basis for arresting Mr. Walsh
because, for the reasons discussed in the preceding sections of this opinion, there was no lawful authority
for the defendants’ actions. At mogt, thejury could find, Mr. Walsh refused to dlow the defendantsto enter
without a warrant, and sought to leave with his family. Under the circumstances of this case, neither act
violated Ohio law.

Thus, defendants motion for summary judgement isdenied asto Mr. Wash's Fourth Amendment
claim based on hisarrest for obstructing justice.

b. The Stop or Unlawful Detention

The Supreme Court, in Terryv. Ohio, 392 U.S. 1 (1968), made clear that adetention need not go
so far as to be an actua arrest to be a “saizure” for purposes of the Fourth Amendment. The Court
explained: “It must be recognized that whenever a police officer accosts an individud and restrains his
freedom to walk away, he has ‘ saized' that person.” The Court eaborated on the definition of a“stop” in

Mendenhal: “a person has been * saized' within the meaning of the Fourth Amendment only if, in view of all
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of the circumstances surrounding theincident, areasonable person would have believed that hewasnot free
to leave.” 446 U.S. at 554.

An investigatory stop can be based on reasonable suspicion; a showing of probable cause is not
required:

[1]njustifying the particular intrusion the police officer must be able to point to specific and

articulable factswhich, taken together with rationd inferences from those facts, reasonably

warrant that intruson. The scheme of the Fourth Amendment becomes meaningful only

when it is assured that at some point the conduct of those charged with enforcing the laws

can be subjected to the more detached, neutral scrutiny of ajudge who must evaduate the

reasonableness of aparticular search or seizurein light of the particular circumstances. And

in making that assessment it is imperative that the facts be judged against an objective

gtandard: would the facts available to the officer at the moment of the seizure or the search

“warrant aman of reasonable caution in the belief” that the action taken was appropriate?

Terry, 392 U.S. at 21-22 (citations omitted).

While disputing Mr. Wash' s contention that he was arrested, the City defendants do not argue that
he was not detained, in Fourth Amendment terms, when he was placed against Darnold’' s car. They argue,
rather that, because Mr. Walsh seemed very agitated, nervous, and angry, any such detention was lawful.
Sergeant Chandler points out that Mr. Walsh continuoudy went in and out of his home, and Sgt. Chandler
did not know if Mr. Walsh was doing so to arm himsdlf with aknife or a gun. Also, Sgt. Chandler dlams
he was suspicious when the plaintiffs attempted to leave. By stopping and frisking Mr. Walsh, Chandler
clams he was acting in the best interests of himsdlf, the other officers, the socia workers, and the Wash
family.

In response, plaintiffs assert that Sgt. Chandler acted without reasonable suspicion, based on

legitimate, articulable facts, that Mr. Walsh was about to commit a crime and was armed and dangerous.
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The plaintiffs are correct: Sgt. Chandler points to no facts that would justify areasonable officer in
the bdief that Mr. Walsh was, or was about to become armed and dangerous. The record evinces no prior
acts of violence, much less armed violence on his part. Agitation and nervousness in the face of threatsto
enter ahomewithout awarrant, be placed under arrest, and have one' s children removed does not giverise
to a reasonable apprehension that violence is likely. Had Sgt. Chandler had any actua, as opposed to
speculative, concernsabout Mr. Walsh' sre-entry into the hometo retrieve aweagpon, he could have asked,
as he later did on entering the premises, whether there were any firearms in the house. Had he done o, he
would have been told that there were no guns on the premises — which sufficed to relieve Sgt. Chandler’s
apprehensions once he and the socid workerswerein the house. Sgt. Chandler remained inthe living room
while the socid workers, accompanied by Mr. Wash, conducted their search of the other rooms.

Inlight of thisevidence, arationd jury could find that Sgt. Chandler’ sexpressed concerns about the
possibility that Mr. Wa sh was armed and dangerouswere unfounded or not credible. Inwhich case, it could
properly return averdict in favor of Mr. Wash onhiscdam of unlavful detention in violation of the Fourth
Amendment.

Therefore, defendants motion for summary judgment on thisclam is denied.

C. Frisk

Under the Terry standard, to conduct a frisk, the officer must have areasonable suspicion that the

detaineeis“amed and presently dangerous to the officer or to others” 1d. at 23-24.

Asthe Court tated in Ybarav. lllinais, 444 U.S. 85, 93-94 (1979):

The Terry case created an exception to the requirement of probable cause, an exception
whose“narrow scope’ this Court “ has been careful to maintain.” Under that doctrinealaw
enforcement officer, for his own protection and safety, may conduct a patdown to find
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weapons that he reasonably believes or suspects are then in the possession of the person

he accosted. Nothingin Terry can be understood to alow generdized “cursory search for

weagpons’ or, indeed, any search whatever for anything but weapons. The* narrow scope’

of the Terry exception does not permit afrisk for wegpons on less than reasonable belief

or suspicion directed at the personto be frisked . . . .

Mr. Wash dleges that Sergeant Chandler frisked him while Mr. Walsh was spread-eagled on
Darnold’ sautomobile. As noted above, Sergeant Chandler argues Mr. Wa sh seemed agitated and he did
not know if Mr. Walsh had fetched aknife or agun in one of histripsin and out of his house. Therefore,
Chandler argues he was acting in the best interests of himsdlf, the other officers, the socid workers, and the
Wash children.

For the reasons enunciated in the preceding section, a jury could find in favor of Mr. Walsh and
agang Sgt. Chandler asto thisclam. If the detention was not lawful, neither was the frisk.

Thus, defendants summary judgment motion asto plaintiffs clamthat Chandler’ sfrisk violated Mr.
Waddh's Fourth Amendment rights is denied.

B. Fourteenth Amendment
The Supreme Court has recognized some of the most important personal bonds necessary for the

protection of individua freedom “are those that attend the crestion and sustenance of afamily.” Robertsv.

United States Jaycees, 468 U.S. 609, 619 (1984). The Court has congstently recognized rights involving

private family life as worthy of pecid congtitutiond protection. See, e.g., Moorev. City of Cleveland, 431
U.S. 494, 499 (1976) (“ The Condtitution protects the sanctity of the family precisaly because theingtitution
of the family is deeply rooted in this Nation's history and tradition.”).

Fantiffs clam that Mr. Wash’ s arrest and detention and ensuing compelled consent to the search

of the family home violated the family’s congtitutiond interest in the inviol&bility of their family unit. They
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assert that the defendants required Mr. Wal sh to choose between his persond freedom and theinviolability
of hisfamily, on the one hand, and consenting involuntarily to an uncongtitutiona warrantless search, on the
other. Therefore, plaintiffs assert, the defendants intentionaly and unlawfully drove a wedge between Mr.
Wash and hisfamily to compe him to let them into the family home.

The Sixth Circuit has not delinested the dements of aclaim for breach of the right of family integrity
and autonomy. The First Circuit has, however, concluded that “to establish aviolation of aright to familiad
associationa privacy, the state action must be directly amed a the parent-child rdationship.” Pittdey v.
Warish, 927 F.2d 3, 8 (1t Cir. 1991). Asthat court explained the precedents:

could be divided into two categories of congtitutional protections. Under thefirst category,

subgtantive due process has been applied to prevent government interference in certain

particularly private decisons. Regarding the second category, the Court hasrecogni zed that

there is aliberty interest in “preventing government interference with the rearing of young

children.” This second category isimplicated whenever the sate directly seeks to change

or affect the parent-child relaionship. State action thet affectsthe parenta relationship only

incidentaly, however, even though the deprivation may be permanent, as in the case of

unlawful killing by the police, is not sufficient to establish aviolation of an identified liberty
interest.
1d. (citations omitted).

Haintiffs dlege a deprivation of their liberty interest in the autonomy of their family. Thisdam, is
however, derived from and incidental to defendants violations of plaintiffs Fourth Amendment rights.
Faintiffs have provided no evidence that defendantsintentionaly acted to diminish or deprive them of their
familid relationship with each other. Thus, plaintiffs do not have a cognizable dlam for interference with the
parent-child relationship because the defendants conduct was not directed specifically toward disrupting

the family rdationship.
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Moreover, plantiffs have not suffered a permanent, physica loss of association. As the court

concluded in Divergilio v. Skiba, 919 F. Supp. 265, 269 (E.D. Mich. 1996):

If the Sixth Circuit would be unwilling to recognize a cause of action for deprivation of the
parent-child relationship in a case of wrongful deeth, where the reationship has been
irrevocably severed incidentd to the family member’s deeth, the Court cannot conceive
recognition of the cause of action for the incidental diminution in quality of the protected
relationship aleged in this case.

Not every tort & common law implicates a congtitutiona remedy. To recover under 8 1983 for
deprivation of a protected relationship, a plaintiff must prove that the governmenta action was directed
toward a protected aspect of that relaionship and that any injury was not merdly incidenta to the action
taken. 1d. Absent ashowing of directed Sate action, there is no condtitutiona clam.

Therefore, defendants motion asto plaintiff’s Fourteenth Amendment claim is granted.

C. Ohio Congtitution

Fantiffs argue the violations of the Fourth and Fourteenth Amendments of the federd Condtitution
aso violate Article |, 88 14 and 16 of the Ohio Condtitution.

In State v. Robinette, 80 Ohio St. 3d 234, 238 (1997), the Supreme Court of Ohio stated: where
the provisons are smilar and no persuasive reason for adiffering interpretation is presented, this court has
determined that protections afforded by Ohio's Congtitution are coextensive with those provided by the
United States Condtitution. The language of Section 14, Article | of the Ohio Congtitution and the Fourth

Amendment is virtudly identical. Accordingly, this court has interpreted Section 14, Article | of the Ohio
Condtitution as affording the same protection as the Fourth Amendment.

Likewise, “due course of law” under § 16 of the Ohio Condtitution has the same meaning as“due
process of law” under the federa Condtitution. Thus, there is no difference respecting due process of law

in the Condtitution of the United States and that of Ohio. 17 Oh Jur Congtitutional § 490 (West 2002).
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Because plaintiffs clams based on the Ohio Congtitution use the same andysis as the Fourth
Amendment and Fourteenth Amendment claims noted above, defendants motions are therefore denied on
the § 14 clam and granted on the 8§ 16 clam.

D. Qualified |mmunity

The defendantsarguethat, evenif they committed one or morefedera condtitutiona violations, they
are entitled to the defense of qudified immunity. Thisdefense, asthe Supreme Court made clear in Harlow
v. Ftzgerdd, 457 U.S. 800, 818 (1982), is determined on the basis of an objective standard: namely
whether an officer’ s conduct violated clearly established condtitutiona rights of which areasonable person
would have known.

Under the Harlow standard, a court must first determine whether the plaintiff has aleged a

deprivation of acongitutionaly protected right. Saucier v. Katz, 533 U.S. 194, 200 (2001). If so, “thenthe

second gtep is to determine whether the right is so ‘ dearly established’ that a ‘reasonable officid’ would

understand that what heisdoing violatesthat right.” Brennanv. Township of Northville, 78 F.3d 1152, 1154

(6th Cir. 1996) (quoting Anderson v. Creighton, 483 U.S. 635, 640 (1987)).

To find aclearly established congtitutiond right, adistrict court must find binding precedent fromthe

Supreme Court, its court of appedls, or itself. Ohio Civil Serv. EmployeesAss n. v. Sater, 858 F.2d 1171,

1177 (6th Cir. 1998).

Fantiffs dlegations, if true and accepted by the jury, establish severa Fourth Amendment
violations. Therefore, theremaining issueiswhether the Fourth Amendment rightsviol ated by the defendants
were s0 clearly established that a reasonable government officia would understand that his or her conduct

violated that right.
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The reasonable officid test includes afactua aswell asalegd component:

The relevant question . . . is the objective (albelt fact-specific) question whether a

reasonabl e officer could have believed [defendants | warrantlesssearch to belawful, inlight

of clearly edtablished law and the information the searching officers possessed.

[Defendants' | subjective beliefs about the search are irrdlevant.

Anderson, 483 U.S. at 641.
1. Darnold, Brown, Chandler, and Kish

Darnold and Brown argue areasonable caseworker would have believed her actionsto have been
lanful. In support of this contention, they assert that: they were required by Ohio law to investigate al
complaints within twenty-four hours; they were trained to consider al reports as true and, therefore, the
Walsh children were in imminent danger of harm; they entered the Walsh home under the reasonable
impression that Mr. Walsh consented to the inspection; they were not trained in Fourth Amendment law;
and thelaw isunclear whether asocia worker must obtain asearch warrant to investigate dlegations of child
abuse.

Defendants Chandler and Kish argue they are entitled to qualified immunity because Sate law
required the social workers to investigate a report of suspected child abuse within twenty-four hours.
Therefore, any searches or seizures are protected by qualified immunity because areasonabl e officer could
have reasonably believed that plaintiffs were interfering with a statutorily mandated investigetion.

In essence, both the County and City defendants claim that it was reasonable for them to believe
that socid workers are exempt from the requirements of the Fourth Amendment. To beableto rely on such

exemption, the defendants must show that it was clearly established at the time of thelr investigation and

ensuing actions.
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Thisthey cannot do, because neither the Supreme Court nor the Sixth Circuit hasaddressed whether
there is a socid worker exception to the Fourth Amendment. Therefore, it was not reasonable for
defendants to conclude that social workers are not required to comply with Fourth Amendment.

Evenif the defendants have no obligation to show that a socia worker exemption was clearly
established, so that they could rely on such exemption as a defense to thelr actions, any clam by them that
the plantiffs rights were not clearly established is unavalling. Basic and gpplicable Fourth Amendment
principles were clearly articulated and firmly embedded in our congtitutiona jurisprudence well before the
events giving rise to this suit: government officers cannot enter a home without elther prior court goprovd,
consent, or exigent circumstances, the scope of asearchislimited by itsjudtification; al personsare entitled
to freedom of movement absent reasonable suspicion of crimind or other unlawful activity; no arrest can be
made without probable cause; and no search of anindividua for weapons can be undertaken unlessincident
to alawful arrest or on an articulable basis for bdieving he or she is amed and dangerous. These are
bedrock principlesthat thelaw properly presumesare known to every agent of the state who seeksto enter
aprivate home -- even in the name of ensuring a child’ swdfare.

Severa courts have rgected casaworker demandsfor qualified immunity from Fourth Amendment

cams Mog recently, in Roska v. Peterson, 304 F.3d 982, 998-1000 (10th Cir. 2002) (citing Franz v.

Lytle, 997 F.2d 784, 791-92 (10th Cir.1993)), the Tenth Circuit, after rgecting the contention that there
isa“specid needs’ exceptionto thewarrant requirement in casesinvolving theremova of childrenfromther

homes, dsorgected thedefendants' assertion of qudifiedimmunity. Accord, Caabrettav. Floyd, 189 F.3d

808, 815-16 (9th Cir. 1999); Katz v. New Hampshire Div. of Children and Y outh Services, 1994 WL




255230, *9 (D. N.H.); Chavez v. Board of County Comm'rs of Curry County, 130 N.M. 753, 31 P.3d

1027, 1035 (N.M. App. 2001).

Defendants Darnold and Brown assert that they are entitled to prevail on their claim of qudified
immunity because they had not had training in Fourth Amendment law. That subjective basis for their
ignorance about and actions in violation of the Fourth Amendment does not rdieve them of the
consegquences of that ignorance and those actions. As noted, the standard is objective, not subjective:
qudified immunity is related to what a reasonable officid would have known, not what an individud
defendant did or did not know. Objectively viewed, a state agent whose duties take her into private homes
is deemed to know about the basic congtitutional constraints on her activities.

The defendants contention that they had been trained to act and were acting in response to the
command of Ohio law isequdly unavailing. As discussed above, the Satute and regulations on which they
clam to ry mandate investigations only. Nothing in Ohio law compels or authorizes nonconsensud entry
into a private residence on the basis of an anonymous and conclusory dlegation of alegedly dangerous
conditions. Ohio law did not require the defendants to act as they did, and they cannot take refuge behind
their misgpplication of thet law to avoid ligbility to the plaintiffs.

Thefact that thereisno Sixth Circuit precedent on the question of the extent towhich socid workers
are or are not covered by the Fourth Amendment is not a basis for extending immunity to them. As noted,
the basic doctrines are well-fixed in our congtitutiona jurisprudence. The absence of adecision directly on
point isimmaterid:

[A] prior case on dl foursisnot necessary; apublic officia may not manufacture immunity

by inventing exceptionsto well settled doctrinesfor which the caselaw providesno support.
It evidences no lack of concern for the victims of child abuse or lack of respect for the
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problems associated with its prevention to observe that child abuseisnot sui generisinthis
context. The Fourth Amendment case law has been developed in a myriad of Stuations
invalving very seriousthreatsto individua sand society, and wefind no suggestion therethat
the governing principles should vary depending on the court’ s assessment of the gravity of
the societa risk involved. We find no indication that the principles developed in the
emergency Stuation cases we have heretofore discussed will beill suited for addressing
cases like the one before us.

Good v. Dauphin County Socid Servs. for Children and Y outh, 891 F.2d 1087, 1094 (Sth Cir.1989).
Accord, Roska, supra, 304 F.2d a 998 (“[Q]fficids can ill be on notice that their conduct violates
established law even in nove factud circumstances. . . . [T]he sdient question . . . iswhether the Sate
of thelaw . . . gave [defendants] fair warning that their aleged [actions were] uncondtitutiond.” (citing
Hopev. Pdzer, --- U.S. ----, ----, 122 S. Ct. 2508, 2516 (2002)); But see Rossv. State of Ala,, 15 F.
Supp.2d 1173, 1183 (M.D. Ala. 1998) (dtate of law under Fourth Amendment not clearly settled where
caseworker was required by law to conduct the investigation).

The defendant officers, Sgt. Chandler and Chief Kish, cannot reasonably clam that they, as
reasonable law enforcement officers, would not reasonably have known basi ¢ Fourth Amendment doctrines
relating to arrests, detentions, and searches. No reasonable officer could believe that he could arrest
someone without probable cause, be unaware of the eements of the obstruction of justice statute, detain
a family without probable cause or a reasonable basis to believe that its children were in imminent harm,
believe that consent to enter private premises could be procured by threats and other coercive action, or
search an individuad without probable cause or a reasonable belief that he was armed and dangerous. No
reasonable officer, moreover, could have rationdly believed that the anonymous phone cal provided
aufficient judtification to take any of those actions.

The dams of defendants Darnold, Brown, Chandler, and Kish of quaified immunity are therefore
denied.

2. Riggs
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Because plantiffs have not established that Defendant Riggs violated any clearly established
condtitutiond right, his motion for summary judgement is granted.®
Failureto Train
Paintiffs dlege that ECDJFS, the Board, the City, and Chief Kishfailed to provide proper training
to their employeesand failed to promul gate policies designed to protect civil rights. With regard to ECDJFS,
| agree; with regard to the Board, the City, and Chief Kish, | disagree.

In Canton v. Harris, 489 U.S. 378, 387 (1989), the Supreme Court stated that “there are limited

circumstancesin which an dlegation of a‘fallureto tran’ can bethe basisfor liability under 8 1983.” More
specificdly,

the inadequacy of police training may serve as the basis for § 1983 liability only where the failure
to train amounts to deliberate indifference to the rights of persons with whom the police comeinto
contact. . .. Only whereamunicipaity’ sfalureto train itsemployeesin arelevant respect evidences
a'ddiberateindifference to therightsof itsinhabitants can such ashortcoming be properly thought
of asacity ‘policy or custom’ that is actionable under § 1983,

1d. at 388-89 (citations omitted).
Evidence of deliberate indifference need not be direct:
[1]t may happen that in light of the duties assigned to pecific officers or employeestheneed
for more or different training is o obvious, and the inadequacy o likely to result in the
violation of congtitutiond rights, that the policymakers of the city can reasonably be said to
have been ddiberatdy indifferent to the need.

Id. at 390.

5

Fantiffs have dso faled to provide any evidence that defendant Riggs violated any State laws.
Therefore, the motion on behdf of Riggsis granted in its entirety.
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There must, however, be a causal link between falure to train and the condtitutiona violation. To
ascertain thislink, acourt must ask, “[w]ould the injury have been avoided had the employee been trained
under a program that was not deficient in the identified respect?’_Id. at 391.

Raintiffs alege ECDJFS did not train its casaworkers in gpplicable Fourth Amendment principles.
That contention can hardly be disputed in light of testimony by Darnold and Brown that they werenot trained
in Fourth Amendment law, much less understood its restraints on their conduct. Any agency that expects
to send its employees routinely into private homes has a fundamenta obligation to ensure that those
employees understand the conditutiona limits on their authority. Thus, because the duties assigned to
ECDJFS caseworkers make the need for Fourth Amendment training obvious, and because Darnold and
Brown's lack of training is dosaly related to their violation of plaintiffs conditutiond rights, the motion for
summary judgment on plaintiffs fallureto train cdam aganst ECDJFS is denied.

The motionsfor summary judgment on behalf of the Board, the City, and Chief Kish, however, are
granted. Plaintiffs have provided no evidence that any of these three defendants had policies that were
deliberately indifferent to the condtitutiond rights of plaintiffs or that the City or Chief Kish inadequately
trained the City’ s police officers or that any such inadequacy led to the plaintiffs condtitutiond injuries.

Official Policies

Plantiffs third cause of action aleges defendants Darnold, Brown, Chandler, Riggs, and Kish acted
pursuant to official policies, plans, and training when they entered the Walsh home without a warrant,
arrested Mr. Wash, and blocked the Walsh driveway. Because the individua defendants were acting
pursuant to officid policy, plantiffs assert that the Board, ECDJFS, the City, and Chief Kish authorized and

approved the conduct and are therefore liable for any condtitutiona violations.
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Loca governmentd bodies may be sued under § 1983 where “the action that is aleged to be
uncongtitutiona implements or executes a policy statement, ordinance, regulation, or decison officidly

adopted and promulgated by that body’ s officers.” Mondl v. Dep't of Socid Servs,, 436 U.S. 658, 690

(2978). Furthermore, loca governments “may be sued for congtitutional deprivations visited pursuant to
governmenta ‘custom’ even though such a custom has not received forma approva through the body’s

officd decisonmaking channds” 1d. at 690; dting Adickesv. S. H. Kress& Co., 398 U.S. 144, 167-68

(“Congress included customs and usages [in 8§ 1983] because of the persstent and widespread
discriminatory practices of gate officids. . . . Although not authorized by written law, such practices of date
officids could well be so permanent and well settled as to congtitute a‘ custom or usage’ with the force of
law.”).

Municipd ligbility, however, is not based on the concept of respondeat superior:

Congress did not intend municipdities to be held liable unless action pursuant to officia municipa

policy of some nature caused a condtitutiona tort. In particular, we conclude that a municipality

cannot be held ligble solely because it employs a tortfeasor — or, in other words, a municipality
cannot be held liable under § 1983 on arespondeat superior theory.

* * % % *

It is when execution of a government’s policy or custom, whether made by its lavmakers or by
those whose edicts or acts may fairly be said to represent officid palicy, inflicts the injury thet the
government as an entity is responsible under § 1983.
Mondl, 436 U.S. at 691, 694.
Hantiffs alege that ECDJFS caseworkers are not trained in Fourth Amendment law, but, insteed,

they aretrained to “persuade’ parents to surrender accessto their homes by warning that

refusd would result in remova of the children, citations for conditions in the home, or other police action.
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Fantiffs have provided no evidence, however, that ECDJFS has an officid policy or custom of
depriving individuas of their Fourth Amendment rights. It is undisputed that the plaintiffs request for a
searchwarrant wasthefirst time an ECDJFS caseworker was confronted with this situation. Furthermore,
both Darnold and Brown testified that they are trained to contact the agency and law enforcement if they
are denied access for an inspection. Thus, there is no evidence that ECDJFS had an officia policy or
custom to deprive individuas of their condtitutiona rights to gain access to their homes.

Fantiffs dso arguethat because Chief Kishisapolicy maker, the City isliablefor hiscongtitutiona
violations.

InCity of &. Louisv. Praprotnik, 485U.S. 112, 113 (1988), aplurdity of the Supreme Court held

that an “officid policy” isapolicy adopted by someonewith find policymaking authority with respect to the
action ordered.

The Court in Pembaur v. Cincinnati, 475 US. 469, 481 (1986), explained how an officia

policymaker can beligble:

Municipd ligbility attaches only where the decisonmaker possesses fina authority to
establish municipa policy with respect to the action ordered. The fact that a particular
officdad—evenapolicymaking officiad—hasdiscretionin theexercise of particular functions
does not, without more, give rise to municipa ligbility based on an exercise of that
discretion.

The Supreme Court’s illudtration in Pembaur demonstrates how narrowly the law defines “fina
policymaker”:

For example, the County Sheriff may have discretion to hire and fire employees without
aso being the county officid responsblefor establishing county employment policy. If this
were the case, the Sheriff’s decisons respecting employment would not give rise to
municipd liability. . . . Ingtead, if county employment policy was set by the Board of
County Commissioner, only that body’ sdecision would provideabas sfor county liahility.

40



Thiswould be true even if the Board |eft the Sheriff discretion to hire and fire employees
and the Sheriff exercised that discretionin an uncondtitutional manner; the decison to act
unlanfully would not be a decision of the Board. However, if the Board delegated its
power to establish fina employment policy to the Sheriff, the Sheriff’s decison would
represent county policy and could give rise to municipd liability.

475U.S. at 483 n.12.

Defendant Kigh's position is similar to that of the county sheriff, whom the Supreme Court in
Pembaur gave as an example of an officid who is not afind decisonmaker. Thus, even if Kish exercised
his discretion to violate plaintiffs Fourth Amendment rights, hiswas not adecison of the City of Vermilion.

Thus, because plaintiffs cannot prove that the City and County entity defendants can be liable
through a respondeet superior theory, and they have not provided evidence that the County or City entity
defendants had a custom or practice of depriving individuasof their Fourth Amendment rights, the County
and City defendants motions are hereby granted on thisdam.

State Law Claims: Counts|V - VII:

Pantiffs assert various date law clams againg County and City defendants. Raisng immunity as
a defense, defendants seek judgment on these claims.

A. Ohio’sImmunity Statute

The Political Subdivison Tort Liability Act, codified in O.R.C. Chapter 2744, prescribes athree-
tiered andysis for determining whether a politica subdivigon isimmune from liability.

Fird, § 2744.02(A)(1) setsforth the generd rule of immunity:

Except as provided in divison (B) of this section, a politica subdivison is not ligble in
damagesin acivil actionfor injury, deeth, or lossto aperson or property alegedly caused

by an act or omission of the politica subdivision or an employee of the politica subdivison
in connection with a governmenta or proprietary function.
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Once immunity is established, the second tier of analyds is whether any of the five exceptions to
immunity in § 2744.02(B) apply. These include: (1) negligent operation of a motor vehicle by political
subdivison employees while in the scope of their employment; (2) negligent performance of acts by
employeeswith respect to proprietary functionsof political subdivisons; (3) falureto keep public roadways
in repair and free from nuisance; (4) negligence of employees within or on the grounds of government
buildings; and (5) ligbility expresdy imposed on the subdivison by a section of the Revised Code.

Under thethirdtier of andys's, immunity can bereingated if the politica subdivision can successtully
argue that one of the defenses of O.R.C. § 2744.03 applies.

In this case, the City isimmune from dl sate law dams. Plantiffs have failed to demondrate that
any exceptions gpply to the City. ECDJFS and the Board areimmune from dl clams except the clamsfor
false arredt, as discussed below.

Section 2744.03 aso provides immunity limitations for employees of politica subdivisons. That
section provides, in part:

(6) * * * [T]he employeeisimmune from liability unless one of the following goplies

(8 Their employee' s acts or omissionswere manifestly outsdethe scope
of the employee’ s employment or officid responshilities;

(b) Theemployee sactsor omissonswerewith maicious purpose, in bad
faith, or in awanton or reckless manner;

(c) Liahility is expressy imposed upon the employee by a section of the
Revised Code.
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Whether an individud employee is entitled to immunity is aquestion of law. Conley v. Shearer, 64
Ohio S. 3d 284, 292 (1992). Immunity will attach to the conduct of political subdivison employeesif one

of the exceptions does not apply. Miller v. Leesburg, 87 Ohio App. 3d 171, 175 (1993).

B. False Arrest/False Imprisonment
Haintiffs alege defendant Brown fasaly arrested the Walsh family by blocking their driveway with
Darnold's automobile and preventing their freedom of movement. Mr. Wash aso clams defendants
Chandler and Kish fdsdy arrested him by detaining and arresting him. Plaintiffs clam defendants ECDJFS,
the Board, and the City are vicarioudy liable for the acts of the individud defendants.

1. Defendant Brown
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Fantiffs argue defendant Brown lost her immunity by acting mdicioudy, in bad faith, or in awanton
or reckless manner.® The County Defendants argue that Brown did not act in such an egregious manner so

as to lose her immunity; more importantly, defendants argue plaintiffs cannot prove aclam of fase arrest.

Asthe Supreme Court of Ohio explained in Rogersv. Barbera, 170 Ohio St. 241, 243 (1960):

Inafdse arrest, false imprisonment exists, but the detention is by reason of an asserted
legal authority to enforce the processes of thelaw . . . . In faseimprisonment, the essence
of the tort consists in depriving the plaintiff of hisliberty without lawful judtification; and the
good intention of the defendant does not excuse, nor does hisevil intention creete, thetort.

See als0 Feliciano v. Kreiger, 50 Ohio . 2d 69, 71 (1977) (“Fase imprisonment has been succinctly
defined in the following manner: *to confine one intentiondly without lawful privilege and againg his consent
within alimited areafor any gppreciable time, however short.”” (citations omitted).

If Brown blocked the driveway, she restrained plaintiffs freedom of movement without lawful

judtification. Also, ajury could find her actionsto have been reckless, especidly inlight of the aleged thrests

“Mdice’ isthewillful and intentiona designtoinjureor harm another, usudly serioudy, through
conduct thet is unlawful or unjustified. Cook v. City of Cincinnati, 103 Ohio App. 3d 80, 90 (1996);
Riro v. Franklin Twp., 102 Ohio App. 3d 130, 139 (1995). “Bad faith” includes a dishonest purpose,
conscious wrongdoing, or breach of aknown duty through some ulterior motive. Cook, 103 Ohio App.
3d at 90-91; Piro, 102 Ohio App. 3d at 139.

“Wanton” misconduct may be described as adegree greater than negligence. Ruthv. Jennings,
136 Ohio App. 3d 370, 375 (1999). The conduct is characterized by “thefailure to exercise any care
toward oneto whom aduty of careis owed when the failure occurs under circumstances for which the
probability of harm isgreat and when the probability of harm isknown to the tortfeasor.” 1d. (citations
omitted). An individua acts “recklesdy” when he “does an act or intentionaly failsto do an act which
isin his duty to the other to do, knowing or having reason to know of facts which would lead a
reasonable man to redize, not only that his conduct creates an unreasonable risk of physical harm to
another, but dso that such risk issubstantidly grester than that whichis necessary to make his conduct
negligent.” 1d. (citations omitted)

Because theline between wanton or reckless misconduct and ordinary negligence can beafine
one, “the issue of whether conduct was willful or wanton should be submitted to the jury for
congderationin light of the surrounding circumstances when reasonable minds might differ as to the
import of the evidence.” Brockman v. Bell, 78 Ohio App. 3d 508, 517 (1992).
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to declare an emergency, remove the children, and order citations againgt the plaintiffs if they did not
cooperate with the investigation.

Thus, thereisaquestion of fact whether Brown acted recklesdy and whether shefalsely imprisoned
the plaintiffs. Her motion for summary judgment is therefore denied.

2. The Board and ECDJFS

Fantiffs argue the Board and ECDJFS do not enjoy poalitical subdivisonimmunity becausethey fdl
within the exception in § 2744.02(B)(1) for negligent operation of a motor vehicle by an employee within
the scope of employment.

Defendants have faled to address this dlegation, and ajury could reasonably find that Brown was
acting within the scope of her employment when she blocked the plaintiffs driveway. Summary judgment
onthisclaim s, therefore, denied.

3. Chandler and Kish
To escape lidbility for fase arrest or fase imprisonment, the defendant has the burden of proving

legd judtification for hisor her actions. Isaiahv. Great Atlantic & Pacific TeaCo., 111 Ohio App. 537, 541

(1959).

Chandler and Kish arguethey werelegdly judtified in seizing Mr. Wd sh, and thus deserve summary
judgment, because he looked nervous and agitated, he repeatedly went inside and out of the home, and he
attempted to leave the premises.

Thetort of false imprisonment and arrest in Ohio are dependent on the lawfulness of the detention

under federd condtitutional standards. Harvey v. Horn, 33 Ohio App. 3d 24, 28 (1986).
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For the reasons previoudy stated with regard to plaintiffs’ Fourth Amendment claims, areasonable
jury could conclude that plaintiff’s arrest lacked any lawful basis. Furthermore, given the gpparent lack of
lawful basis, areasonable juror could conclude that Chandler and Kish manifested a wanton and reckless
abuse of officid state power. They are, therefore, not immune for these acts under Sate law.

C. Assault and Battery

Pantiffs alege defendants Darnold, Brown, and Chandler committed the tort of assault by
intentiondly putting plaintiffs in apprenenson of an imminent battery. Plaintiffs dso dlege defendants
committed abattery against Mr. Wal sh because hisarrest and frisk congtituted an unwarranted and unlawful
touching without his consent.

An assault isan unlawful offer or attempt, coupled with a present ability, to inflict aninjury upon the

person of another. Danid v. Maxwel, 176 Ohio St. 207, 208 (1964) (dating 5 Oh Jur (2d), Assault and

Battery § 2).
A person is subject to liability for battery when he acts intending to cause a harmful or offensve

contact, and when a harmful contact results. Love v. City of Port Clinton, 37 Ohio St. 3d 98, 99 (1988)

(citing Restatement (Second) of Torts 8§ 13 (1965)). Contact which is offensve to a reasonable sense of
persond dignity is offengve contact. |d.

Pantiffs have provided no evidence as to how Darnold and Brown could be liable for these torts.
Thus, Darnold and Brown’s mation for summary judgment as to these clamsis granted.

Chandler and Kigh's mation for summary judgment on the assault and battery clam, however, is

denied. There are facts in dispute asto whether Chandler and Kish arrested Mr. Wash. An unlawful arrest
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would involve an unlawful touching. Also, placing Mr. Wash on Darnold’ sautomobile and frisking him are
undoubtedly offensve to a reasonable sense of persond dignity.

Moreover, given the gpparent complete lack of lawful authority -- there was neither probable
cause for an arrest nor areasonable basis for believing Mr. Walsh was armed -- ajury could find that
Chandler’s actions were reckless. Thus, Chandler is not entitled to immunity under state law for the
assault and battery clam. Likewise, Kish is not entitled to immunity for the assault clam.

D. Intentional Infliction of Emotional Distress

Paintiffs dlege defendants  actions were intentiond and outrageous, thereby intentionally
inflicting emotiond distress on the plaintiffs.

Intentiond infliction of emotiona distress has four dements:

1) the actor either intended to cause emotional distress or knew or should have known that
actions taken would result in serious emotiona didtress to the plaintiff;

2) the conduct was so outrageous as to go “beyond al possible bounds of decency” and was
such that it can be consdered as* utterly intolerable in a civilized community,”

3) the actions were the proximate cause of plaintiff’s psychic injury; and

4) the mental anguish suffered by plaintiff is serious and of a nature that “no reasonable man
could be expected to endure it.”

Pylev. Pyle 11 Ohio App. 3d 31, 34 (1983).

Defendants argue their conduct does not rise to the level of extreme and outrageous to make
them ligble

“Extreme and outrageous’ conduct has been described as occurring in cases “in which the

recitation of the facts to an average member of the community would arouse his resentment againgt the
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actor, and lead him to exclaim, ‘ Outrageous!’” Y eager v. Loca Union 20, Teamgters Chauffeurs,

Warehousemen & Helpers of America, 6 Ohio St. 3d 369, 375 (1983). A reasonable juror, being

apprized of the pertinent Fourth Amendment legd doctrines, including the basic sanctity of the home and
the right to be free from unjustified intrusion, and, aswell, the condtitutiona protection otherwise given to
the family, could view the threats of taking the children away, the arrest, ensuing entry into the home, and
the searches of Mr. Wash and the family home to have been outrageous.

Defendants aso argue that plaintiffs have failed to meet their burden of showing that they
suffered serious emotiond distress.

“Serious emotiond digtress’ is defined as “emotiond injury which is both severe and
debilitating.” Paugh v. Hanks, 6 Ohio St. 3d 72, 78 (1983). The definition goes beyond “trifling mental
disturbance, mere upset or hurt fedings.” 1d. Serious emotiona distress may be found “where a
reasonable person, normally congtituted, would be unable to cope adequatdly with the mentd distress
engendered by the circumstances of the case” 1d. A non-exhaudtive litany of some examples of serious
emotiond distress should include traumatically induced neurosis, psychosis, chronic depression, or
phobia. 1d.

Paintiffs dlege that Linda Wa sh has suffered severe emotiond distress. Her affidavit states that
when sheis a home, she is overcome with fear, nervousness, and claustrophobia. She clams that, an
uncontrollable fear of the police coming to take her children away has caused her to move to another
county. Mr. Wash has dso tedtified that Mrs. Walsh has spells of anxiety and “panic attacks,” causing

her to move to another county.
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Defendants argue plaintiffs clam must fail because Mrs. Wash has not received a medica
diagnosis of physicad or psychologica injury. Ohio courts have concluded, however, that “[p]roof of
serious emotiond distiress may be offered in the form of expert medical testimony, but expert opinion is
not indigpensable. Lay witnesses acquainted with the plaintiff may dso testify to sgnificant changes that

they have observed in the emotiona or habitua makeup of the plaintiff.” Uebeacker v. Cincom Systems,

Inc., 48 Ohio App. 3d 268, 276 (1988); see dso Powell v. Grant Med. Ctr., 148 Ohio App. 3d 1, 6

(2002) (noting that “expert medicd testimony is not indispensable to a claim of serious emotiona
distress’).

In Uebelacker, the court found an issue of fact as to whether the plaintiff suffered serious
emotiond injury based on the affidavit of hiswife of twenty-six years, who tedtified he “was highly
emationd, moody, tearful, forgetful, distrusting of others, compulsve, uncommunicative and
unsupportive” 1d.

With the evidence congirued in plaintiffs favor, they have established that the emotiona distress
dlegedly suffered by Mrs. Wdsh is sufficiently severe and debilitating to support this clam. Because
there is evidence of severe emationd injury, its seriousnessis a question of fact for the jury.

Also, ajury could find defendants actions maicious or reckless, defendants are therefore not
entitled to immunity on thisdam.

Congpiracy
Paintiffs dso alege that defendants entered into a conspiracy, under federd and state law, to

violate plantiffs state and federd condtitutiona, Statutory, and common law rights.
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Paintiffs do not alege afedera bassfor the conspiracy charge. The civil rights conspiracy
datute, 42 U.S.C. § 1985 (3), on which, presumably, plaintiffs base their federd conspiracy clam,
provides.

If two or more personsin any State or Territory conspire or go in disguise on the
highway or on the premises of ancther, for the purpose of depriving, either directly or
indirectly, any person or class of persons of the equa protection of the laws, or of equa
privileges or immunities under the laws.. . . .

Section 1985(3) requires that there be some racid or other class-based invidioudy

discriminatory animus behind the conspirators action. United Brotherhood of Carpenters, Loca 610 v.

Scott, 463 U.S. 825, 828-29 (1983). Plaintiffs have aleged the existence of a conspiracy, but their
complaint does not claim that the alleged conspiracy had aracia or otherwise class-based,
discriminatory animus.

Because plaintiffs do not provide another source for afedera conspiracy clam, defendants
moation for summary judgment is granted asto thisclam.

Under Ohio law, the tort of civil conspiracy is “amalicious combination of two or more persons
to injure another in person or property, in away not competent for one aone, resulting in actua

damages.” Le Fort v. Century 21-Maitland Redlty Co., 32 Ohio St. 3d 121, 126 (1987). The ultimate

fact of conspiracy is solely aquestion for the jury, unless the court can say, as amatter of law, thet there
is no proof tending to establish a conspiracy. Ligon v. Statler, 9 Ohio App. 398, 401 (1917). An

underlying unlawful act isrequired before a civil conspiracy clam can succeed. Gosden v. Louis, 116

Ohio App. 3d 195, 219 (1996). The mdice involved in thistort is“that state of mind under which a

person does awrongful act purposdly, without a reasonable or lavful excuse, to the injury of another.”
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Pickle v. Swinehart, 170 Ohio St. 441, 443 (1960). Also, in aconspiracy, the acts of coconspirators

are dtributable to each other. Williamsv. Aetna Fin. Co., 83 Ohio St. 3d 464, 476 (1998).

Chief Kish gated in his depogtion that charging Mr. Wash with obstruction of officia busness
was an dternative discussed with the caseworkers at the Vermilion police station. (Kish Dep. at 41) He
also stated that the caseworkers spoke to their supervisors and the prosecutors office. Kish then stated:
“At some point it did come up where | know they were authorized to sign the charge for obstructing.”
(1d. at 42).

Paintiffs argue thistestimony is sufficient to establish that the police and casaworkers
intentionaly cooperated and congpired in a plan to detain the Wadsh family unlawfully and to apply
coercive pressure on Mr. Walsh to compel his consent to a warrantless search.

The record, however, does not support such a contention. A discussion between the police and
casaworkers about possibly charging Mr. Wash with obstruction of officid business and authorizing the
casaworkersto Sgn acomplant do not support a clam of unlawful conspiracy. Thereis, in any event,
no evidence in the record that Darnold and Brown agreed to arrest Mr. Wash as an dternative to
obtaining a search warrant.

The defendants motions for summary judgment on the conspiracy clams are granted.

CONCLUSION

Itis, therefore,

ORDERED THAT:

1 The County defendants motion for summary judgment be, and the same hereby is, denied

astoplantiffs’ § 1983 Fourth Amendment clams, thefalluretotrain clam against ECDJFS,
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and the gtate law clams of fase arrest/fse imprisonment and intentiond infliction of
emotiond distress, and

2. The County defendants motion for summary judgment be, and the same hereby is, granted
asto theremaning dams.

3. The City defendants motion be, and the same hereby is, denied as to plaintiffs § 1983
Fourth Amendment claims and their state law claims of fase arrest/fase imprisonment,
assault, battery, and intentiond infliction of emotiond distress, and

4, The City defendants motion be, and the same hereby is, granted as to dl clams againgt
Rick Riggs, dl dams againg the City, and the remaining clams.

So ordered.

/9 James G. Carr
James G. Carr
United States Digtrict Judge
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